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School District Is Not Liable for
'Sex Harassment' by Classmates
By Susan A. Bocamazo

A girl who claimed she was
taunted with sexual comments

by boys iiiher sb(th-grade class
has lost a closely-watched fed
eral trial against her school dis
trict in rural upstate New York.

The jury of six women and
two men deliberated for nearly
sixhours beforereturninga find
ing of no liability.

Theplaintiffclaimed tlie boys
in her class called her and the

other girls "prostitute," "dog-
faced bitch/' "whore" and "les
bian." She claimed the boys
grabbedtliegirls'breastsin the
hall, tried to stuff things down
their blouses and kicked and
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PlaintiffEveBruneau, 15, and her mother leave federal
courtinBinghamton, NewYork. A jury found that her
mistreatmentby boys at schoolwasn't 'sex harassment.'
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punched them.
Tlie school denied that some of tlic in

cidentsoccurred,but it argued lliateven
if they did, lliiswas mere adolescentmis
behavior and not "sexual harassment."

The jury agreed. It found that:

♦ The boys' conduct wasn't "sexual ha
rassment" under H tie IX of the Educa

tions Amendments of 1972, 20 U.S.C.
§1681et seq. (Tlie vote on this issue was
&-2.)

♦ Even if it were harassment, tl\e school
wasn't liable because it responded ap
propriately to the boys' actions. (The
vote on this issue was unanimous.)

The plaintiff claimcd that when her
parents complained to her teacher, he
told them that their daughter was "a
beautifulchild" and theyhad nothing to
worry about because, "Boys will be all
over her in a few years," according toher
atlomey,MerrickRossein, a law profes
sor at City University of New York.

Tlie plaintiff claimed that an assistant
superintendent slated that she would
look into the problem, but did nothing
about it. When the school denied the

plaintiff's request to transfer to anotlier
class, she transferred to another school

district eind sued.

But the school's attorney, Frank Miller
of Binghamton,New York,says thatonce
theschoollearned of the problem,it un
dertook a series ofdisciplinary measures
includinglossofclassroomprivileges,let
ters home to parents, after-school deten
tion and suspension.

The school also brought in guidance
counselors to talk to tlie students, ac
cording to Miller.

Tlieplaintiff isplanning toappeal, says
Rossein'sco-counsel.New Yorkattorney
Brooks Burdette.

Hard to \^n

Plaintiffs' lawyerssay tlieverdictsug
gests tliat student-on-student harassment
cases may be difficult to win unless tlie
facts are truly egregious.

"Tlnese casesaren't going to flyifwhat
youiiave isthenormal sortofteasing that
all of us underwent when we were diil-

dren," says Atlanta plaintiffs' attorney
Matt Billips. "We've all seen kids be cru
el to each other, but that doesn't make a
federal case."

What plaintiffs' lawyers should look
for, says Billips, "arecaseswhere there is
a sexual assault or some criminal mis

conduct or incredibly pervasive de
meaning and degrading conduct. Tliose
aretliecases tlia treally havejuryappeal."

Theverdictalsosuggeststhatplaintiff
should think about suing fornegligence
ijistale court, rallier than bringing a fed
eral claim under TitleIX, says Oakland,
California attorneySandraSprings, who
used this strategy to win a $500,000 ver
dict in a student-on-student sexual ha

rassment case earlier this year.Springs
notes that in a state-courtsuit, the jurors
arc more likely to live in tlie school dis
trict and may be more appalled by what
happens in a schoolsupported by tlieir
own lax dollars.

"S>ometimes infederalcourtyouend up
getting people on a jury who are not part
ofdiecommunity," shesays. "We hadpeo
ple with more ofa vested interest."

None of the jurors in the New York
case lived in the school district, notes Bur-
delle.

Defense lawyers say the verdict sug
gests that jurors may have sympatliy for
school districts that are trying lo cope
witli student misbeiiavior.

"It's a very tough job for school offi-
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Eve Bruneau and her parents leave federal court wherea juryfound that
she wasn't 'sexuallyharassed' by her classmates. Lawyers say the closely-watched

verdict suggests that TitleIX cases against schools willbe hard to win.

cials to police student misconduct at an
age where tliey'relearningaboutsexual
matters and trying to find out for them
selveswhat's appropriate and inappro
priate behavior,and it's encouragingto
know that somejurorsrecognize thatit's
a difficult job,"saysHouston defenseat
torney RickMorris.

Is It Harassment?

Lawyers say Ihe verdict may focusat
tention in Title IX cases on the issue of

whether tlie conduct constituted "harass
ment"at all,asopposed tounder whatcir
cumstances tlies^ool is liablefor it.

In a recentHarris survey,over80% of
high school students claimed tliat they
had experiencedsome form ofsexualha
rassment.

However, tlie New York verdictsug
gests that jurors may be more demand
ing when theydecidewhetlier name call
ing, sexual toudiing, etc. constitute "ha
rassment"for purposes ofTitle IX.

Jurors may be reluctant to impose the
same standards ofconduct used for adults

in a workplace on junior high sdiool stu
dents, lawyers say.

So far, tlie case law under Title IX has

focused on when a sdiool is liable rather

than whether the conduct constitutes

"sexualharassment" in tlie firstplace,
The FiftliCircuithas held thataschool

isliableonly if Iheofficials achjally knew
of the harassment and Uie officials "dis

criminated" on the basis of sex, such as
by treating harassment of one sex differ
ently from harassment of the oUiersex.

However, the Eleventli Circuit has held

thatschool officials don'tactually haveto
discriminate tliemselves; it's enough if
they merely tolerate a "hostile environ
ment" in whidi students are harassed by
oUierstudents. (TheEleventhCircuit's de
cision has been vacated and is being re
heard ettImc.)

The Eleventli Circuitdidn't say whe
tlier aplaintiffhasloproveactual knowl

edge of the hostile environment or whe
ther constructiveknowledge isenough.

One U.S. District Court in California

recently held that actualknowledgeisn't
necessary. But on a previous molio.i for
summary judgment, the judge in the
New York case ruled that a school must

have actual notice.

Fora thorough discussionof tliisissue,
see 96 LWUSA 761; Search words for
LWUSA On-Line: Venia, Stuff.

TitleIXproliibitssexdiscrimijiationby
educational programs that receivefeder
al funds. A plaintiff who sues under Title
IXcan recover compensatory damages
(including emotional distress) and attor
ney fees, as well as punitive damages if
the school district has waived its immu

nity.And unlike TitleVIIsuits, tliere is no
cap on liability.
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